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FREE APOLOGY, e. 


Al 


7 2597 * YRANTS, wicked Mi- 
— 8 niſters, Conſpirators, Inqui- 
gquiſitors, nay Devils them- 
2 | 2 ſelves, have had their ſeveral 
CR Apologiſts ; and is a poor 
en a greater Monſter than all theſe ? 
The Cry is up againſt him ; ſevere Laws 
proſcribe him; revengeful Proſecutions bring 
him to the fatal Tree, Little Armies are 
ſent toawe him, and no one, as yet, has had 
Courage, or Public Spirit enough to enquire 
into the probable Conſequences of ſuchalarm- 
ing Extremities: But People run on wildly 
talking of Extirpation, without duly confi- 
A 2 dering 


la ox , | 
des ths Matter, apprehenfive of notkiagy 7. 
imagining every thing faid and done againſt *' 
him to be good and lawful, and tending to | 
no Evil whatever, 


Thus proſcribed, thus proſecuted, thus 
driven to Deſperation, can any one wonder 
at the ſhocking Barbarities and Cruelties we 
daily hear are committed by that generally 
deteſted Body of People ? Severe Laws will 
ever be attended with ſevere Oppoſitions in 
the Execution of them, while 7hoſe, agree» 
able to my Motto, july made for the Pre- 


ſervation of the Commonwealth, without ex- | 
treme Puniſhment, are more often obey'd and 
kept, than Laws and Statutes made with $ \ 
great and extreme Punſhments, _ 1 


- But leſt this Apology, by it's coming out 

ſo ſoon after the late Ch:zchefter Execution, . 
i ſhould be miſunderſtood, and interpreted as an 
. Apology for the unparallel'd Aſſaſſins that ſuf- 

| feered there, it may not be amiſs, before I pro- 
| cCeed any further, to declare myAbhorrence of 
| 

| 

| 


any ſuch Intention; as I muſt alſo beg leave 
' Juſt 


juſt to premiſe further, that I do not ſet my- 


(7) 


ſelf up for an Apologiſt for Smuggling, but 


an Apologiſt for the preſent State and Con- 


dition of the Smuggler ; and that only ſo far 
as I apprehend the Manner of purſuing him, 
may prove dangerous to the Conſtitution of 
my. Country, Thoſe who may take the 
Trouble to peruſe theſe Pages, I flatter my- 
felf will readily do me the Juſtice to believe, 
they were dictated purely by a Principle of 
Liberty, and a Mixture of Compaſſion for 


thoſe unhappy Wretches, called Smugglers, 


who ſeem to be tempted beyond their Power 
of reſiſting, and proſecuted beyond the 
Bounds of a juſt and equal Moderation. 


There is a Saying among Lawyers; that 
God and the Laws do nothing in vain :—— 
How far thoſe againſt Smugglers are an Ex- 
ception to it, I leave to the Reader to deter- 
mine. For my Part, I muſt ever be of Opi- 
nion, that Penal Laws ſeldom anſwer the 
End of their enacting, and are befides very 
deſtructive of Liberty; in this contradictory 


G 


of Lord Chancellor Forteſcue's ſaying, that | 


Angliæ 


(8) 
Anglia. Jura in omni Caſu Libertati dani | 
Favoren : That is, the Laws of England 
do in all Caſes favour Liberty: | 


The great Lord Burleigh uſed to ſay, that 
he knew not what an Act of Parliament might 
not do: But; with Deference to that Stateſ- 
man, as the King is ſaid in his Realm to 
have two Superiors, God and the Law; 16 
I will ſuppoſe the Conſtitution ſuperior to 
any Act of Parliament whatever; and that, 


whether we ſee a King or a Parliament 


breaking in upon it, they are equally to be 
reliſted, | 


That England can hardly be ruined un- 
leſs it be by her own Parliaments, was an- 


other Maxim of the fame Lord Treaſuret 


Burleigh. As this Maxim plainly implies 
a Poſſibility of the Thing, it is natural to 
_ enquire by what Means that Poſſibility may 
be effected, which can be no other but by 
the moſt venal Proſtitution, with an utter 
Contempt of all public Virtue, and wantonly 


N our penal Laws; eſpecially, thoſe 


which 


P 
2 
g 


* as FREY "n * 


(9) 


which have a Tendency to RYE the 
Conſtitution. 


Such Laws as require an armed Force to 
put them in Execution are unnatural, and 
have more the Air of arbitrary Edicts than 
the voluntary Acts of a free People. 


In the framing of all Laws, ſome Regard 
ſhould be had, I imagine, to the Paſſions 
of Mankind. There are certain Species of 
Temptations that ought not to be thrown in 
their Way; and that if you do, you muſt 
expect they will fall into them; and what 
is more, People will be always ready, as often 
as they do, to juſtify them, by faying, it 
was impoflible to reſiſt them, 


Love and Intereſt are the ſtrongeſt Tempta- 
tions in Nature, If a Saint were to find him- 
ſelf in Bed with a fine Woman, would not 
the Fleſh think you rebel? If a round Sum 
of Money, by ſome lucky Job, came in the 
wer of any of the moſt upright Stateſmen 

| of 


1 
of the preſent vir tuous Age, would they not 


ſmuggle it? I beg Pardon for making Uſe 


of the ignominious Word ſmuggle : I have 
no Intention-to introduce ſo odious a Term, 
by wiſhing to brand all bad Miniſters with 
the Name of $ late 5 


Upon theſe e Principles, I think then the 


Smugglers may fairly fay to the Government, 
what the poor Sinner fays daily to his Crea- 


tor in the Lord's Prayer, Lead us not intg 
e 4 deliver us from Evil. 


Were 1 to pen a 1 fs a 
Smuggler, I ſhould- be apt to put into his 


Mouth * to the following Effect . 


Good ahi, 


RAV you to take Warniog of my 
. untimely End, to which I am legally 
brought for having purchaſed Durch and 
French Commodities with my own ready Mo- 


ney, and ſelling them again; in the defending 


of which, my Property, I have frequently 


_— —_— —-—» 


aa 
hazarded my own Life, and taken away the 
Lives of others, whom, in the Violence of 


my Rage and Revenge, I have mangled in 


a moſt barbarous and ſhocking Manner; for 


which I moſt humbly aſk Pardon of both 


God and Man. I am very ſenſible of the 
monſtrous Cruelty of the Thing ; neither 
would I endeavour to extenuate my Crimes 


by comparing them with the greater Mag- 


nitude of other People's: Yet I cannot help 
ſaying, I think it very hard that one ſhould 
be more vilify'd, more cry'd out upon, for a 


ſingle Act of Cruelty on one Man, than an- 
other that ſhall a& it on Millions. Pray, 
good People, is not the Nation groaning un- 


der the heavieſt of Preſſures? Has ſhe not 


been moſt cruelly uſed for ſeveral Years laſt 
paſt ? Is ſhe not ſtab'd to the very Vitals? Are 
not her Wounds out of Number, from the 
Crown of her Head to the Sole of her Foot ? 
Yet, have. we not ſeen the Authors of her 


Miſeries reaping Honours inſtead of Puniſh- 
ment? which verifies the Poet's Words, 
with which I chuſe to take my Leave of 
you and the World: | | 


B For 


CW} 


Por little Villains muſt ſubmit to Fate, 
That great ones may enjoy the World in State, 


A xery rational Inference, I think, may be 
here made from what has been ſaid; name- 
ly, that a Smuggler may not be over fatis- 
fied he ſuffers juſtly becauſe he ſuffers legally. 
There are doubtleſs many Inſtances, by 
which it might be made appear, that acting 
by Law is not always acting juſtly, Dudley 
and Empſon, in the Beginning of King Henry 
VIIIth's Reign, had Laws on their Side for 
what they had done; but they loſt their 
Heads nevertheleſs for reviving and putting 
them in Execution; which could be for no 
other Reaſon, but becauſe the Laws by which 
they ated were unjuſt in themſelves. The 
Act againſt Witebcraſt again, was not leſs 
an unjuſt Act when in Force, than it appears 
to be ſo now it is repealed, Vy 


It cannot be denied but the preſent Laws 
againſt Smugglers are ſevere, and open a wide 
Door for Perjuries, falſe and malicious In- 
formations, and great Variety of Oppreſſion. 

After 


+} own 

After Information given againſt any one on 
the Act of Smuggling, for aiding and aſſiſt- 
ing in the landing and running of uncuſtomed 
Goods, his Name is publiſhed in the Ga- 
zefte, and a Proclamation directed to be pub- 
liſhed and fixed up in two Market- Towns, 
near to the Place where the Offence is 
charged to be committed, requiring him to 
ſurrender himſelf in ſuch a limited Time, 
or in Default whereof he becomes attainted, 
and convicted of F elony. 


As there is ſo large a Reward as 500 l. for 
every Perſon convicted upon ſuch an Inform- 
ation, if excited by the Lucre of Gain, here 
isa ſtrong Temptation to Perjury ; if excited 
by Revenge, here is a ſtrong Temptation to 
gratify it. Beſides, ſuch Informations have 
often been exhibited at ſucha great Diſtance 
of Time after the Facts ſaid to be com- 
mitted, that the Perſons thereby charged have 
been entirely defeated of making any De- 
fence, whether Offenders or not, by Reaſon 
that it was rendered utterly impracticable to 
give an Account, where the Perſon or Per- 

B 2 ſons 


(14) 


ſons charged, was, or were at the Time; of 


Times when they may have been charged 
with ſuch Offences. Thus it will always be 
in the Power of an Informer to ſwear away 
any Perſon's Life, unleſs ſuch Perſon charged 
has the Foreſight, or can afford to keep a 
Journal of all his Hours and Days, and have 


half a dozen Perſons continually with him, to 


prove ſuch Journal, and make Entries of it. 


If it be conſidered likewiſe, that Smus- 
glers conſiſt of a Body of People the moſt 
illiterate of any in the Kingdom, being gene- 
rally utter Strangers to Reading and Writing; 
as alſo that the Proclamation, inſtead of be- 
ing entruſted to the Care of ſome Perſom of 
Character, is committed to inferior Officers 
to the Sheriff, who ſuppreſs rather than pub- 
liſh it. Thus circumſtanced, I ſay it is dif- 
ficult for them to comply with the Terms of 
the Law, if they were ſo inclined and had 
Opportunities of doing it. In this Caſe, 


where a Man ſuffers thro” very Ignorance, 
as many have done, who will not be inclin'd 
to think it a Hardſhip? Whereas, if Notice 


Were 


(15) 


were to have been left at the laſt, or moſt 
uſual Place. of Abode of the Perſon or Per- 
ſons againſt whom Informations were exhi- 
bited, it would have taken away all Excuſe 
whatever, and the Law would ſo far have 
had it's defired Effect. 


It has been pretended, that ſeveral Acts 
of Parliament have. been made to indemnify 
Perſons guilty of Offences againſt the Laws 
of Cuſtoms and Exciſe; whereas in fact no 
ſuch Law was ever made, but an Act of Par- 
liament, under that ſpecious Title, paſſed 
ſome Years ago, whereby all Perſons guilty 
of Offences againſt ſuch Laws, were requir'd 
to ſerve on board his Majeſty's Ships of War, 
and were not indemnify'd upon any other 
Terms. It was therefore hard, upon ſuch 
Conditions, to take away from their Fami- 
lies Thouſands of Perſons in good Circum- 
ſtances, who would almoſt prefer the Gallies 
to ſuch a compulſive Law. 


As to the Proclamation directed by the 
Law againſt Smugglers, requiring them to 
ſur- 


( 16 ) 
ſurrender themſelves to one or other Juſtice 
of the Peace, within Forty Days after the 
Publication thereof in the London Gazette, 
it is well known, that the two Juddery' s, 


Brothers, with ſeveral others, were the firſt 


Perſons who did ſurrender in Obedience to 
that Law; and what was the Conſequence? 
They were not tried tis true for the Fact; 
but they were loaded with civil Actions for 
large Debts, at the Suit of the Crown, to 
render it impoſſible for them ever to be re- 
ſtored to their Liberty, by procuring Bail, 
or otherwiſe, without the Aid of Parliament; 
and thereupon detained in Newgate until 
their Deaths, or other Deſtruction of them- 
ſelves, and poor Families. 


But theſe are not the only ſevere Circum- 
ſtances attending this Law : There is one 
more particularly affect Ng, which deſerves 

to be related. 


The Caſe was this: A Man in good Cir- 


cumſtances, of a fair Character, and a large 


Family, having the Misfortune to be of the 
ſame 


(17) 
ſame Name with an obſcure outlaw'd Smug- 
gler, of the ſame Place, who had abſconded, 
was taken up for him, and proſecuted ac- 
_ cordingly. 


His Commitment was attended with a 
Complication of the moſt deplorable Cir- 
cumſtances. His Effects were ſeized ; he 
remained ſome Months in Priſon, even un- 
der the ſevere Preſſure of pinching Neceſſity ; 
his Wife was with Child ; his Children were 
* all down in the Small-Pox. At laſt his Trial 
came on Hain did People appear to his 
Character Wain did they attempt to prove, 
it was he that had abſconded that was the 
Perſon meant in the Gazette and Proclama- 
tion ! All the Favour he could obtain, was 
Tranſportation for Life, 


What was the fad Conſequence? Why 
truly, the Huſband loſt his Senſes, the Wife 


miſcarried and died, and the Children were 
all ſent to the Pariſh, 


If 


618) 
It this diſmal Train of Woes does not 
bear any Analogy with the favage and inhu- 
man Butcheries at Chicheſter, it muſt be 
allowed a melancholy Inſtance to what cruel 
Ravages the Laws may ſometimes give a 
Sanction to. 


lt is ſuch Inſtances as theſe as often tempt 
Men to call in Queſtion. their Authority. 
In fact, were the Caſe to be put and fairly 
argued, whether a Legiſlature can, in the 
natural Equity of Things, enact a Law for 
puniſhing any one with Death for purchaſing 
Goods with his own Money, even tho' pro- 
hibited, I believe it might admit of ſome 
"Doubts; nay, there ſeems a Preſumption in 
Favour of the Negative, inaſmuch as, even 
in arbitrary Countries, the Laws, I think, 
are not capital in the ſame Caſes : They 
puniſh the Smuggler by the Gallies, but not 

by Death, that Jever heard of. | 


| 
4 I ſpeak it with Concern, we are very apt to 
1 brand other Countries with the Exerciſe of 
| | 


3 a cannot help obſerving in this Place, and 
arbi- 
| 
| 


e 

arbitrary Power, at the ſame Time that we 
act in ſome Inſtances with greater Deſpoti- 
Ciſm over the Subject than they do. I will 
mention one with regard to the Soldiery. In 
France and in Spain, the Soldier is not a Sol- 
dier for Life; but has a Time allowed him, 
at the Expiration of which he is diſcharged 
if he chuſes it; or, if he does not, he has 
freſh enliſting Money, and a freſh Time 
given him, by which Means it becomes a 
kind of an Eſtate to him, the Hopes of 
which contributes not a little to his good 
Behaviour, and certainly ſerves to make his 
Hardſhips fit the lighter. Whereas, in this 
boaſted Land of Liberty, once a poor 
thoughtleſs Fellow puts the King's Coin in 
his Pocket, he is enrolled a Slave for ever 
after, unleſs he can purchaſe his Redemp- 
tion ; and thus looking upon himſelf as one 
that is cut off from Society, is it any Won- 
der that he abandons himſelf to every Vil 
lany his Deſpair will ſaggeſt. If the French 
Soldier enjoys more Freedom under an arbi- 
trary Government, than an Engliſb one does 
| | C 9 


(20) 

ina free Country; ſo likewiſe are the French 
Slaves in America treated with greater Hu- 
manity than our's; and accordingly they 
fail not to ſhew they are ſenſible of the Dit- 
ference; for it is obſervable, whenever we 
make a Deſcent on any of the French Settle- 
ments, we find heir Slaves will all fight to 
a Man; whereas, when the French make a 
Deſcent upon us, our Slaves ſhew all the 
Diſpoſitions to run away to a Man. 


But to return to Smuggling, 


Is it not amazing, that every one, how- 
ever miſerable, can preſently tell you the 
Cauſe of Smuggling, and yet no body, how- 
ever wiſe, has hit on an effectual Method 
to remove it? We have Recourſe to the 
moſt violent Remedies without any Effect, 
and don't think proper to make Uſe of the 
moſt natural and obvious ones that would 
immediately produce it. Would it be con- 
ſiſtent in a Phyſician to prefer that Remedy, 
the very Nature of which ſeryes to enflame 

| oy 


ELIE «2 

the Diſorder, and negle& that the very Naz 
ture of which would. inſtantly remove it? 
Vet ſo our State-Phyſicians ſeem to have 
acted hitherto, with Regard to the ſo-long- 
attempted Suppreſſion of the pernicious 
Practice of Smuggling. The Reaſon is not 
ſo difficult to be aſſigned, the Fallacy of 
which I will endeavour to ſhew as I go 
along. | 555 


Certain it is, that high Duties will eter- 
nally tempt Men, in whatever Climate they 
are found, to engage in an illicit Commerce, 
however hazardous, ſor the Sake of the large 
Profits accruing. 


The graſping Nature of Man is ſuch, he's 
fond of growing rich on a ſudden. Thoſe 
who live on our Sea-Coaſts, think they can't 
obtain that End ſooner than by Smuggling, 
which they carry on by their Money, and 
the Aſſiſtance of a great Number of People 
of the poorer and moſt ignorant Sort, whom 
they muſt neceſſarily again employ at ad- 
C 2 vanced 


(22) 
vanced Wages, and who are generally the 
Perſons that ſuffer in the End. Were there 
no Conſumers, the Smuggling Trade would 
drop of Courſe: But tis too glaring a Truth, 
that Cuſtomers are very far from being want- 
ing: Gentle and fimple ſcruple not to take 
their Goods off their Hands; nay, the fair 
Trader himſelf, who is ſo clamorous againſt 
their pernicious Practices in public, is often 
found to have Dealings with them in private. 
So that what is ſaid of traiterous Diſcoveries, 
may be as aptly applied here : People deteſt. 
the Smuggler, but have a very great Liking 
to the Cheapneſs of his contraband * 
modity. 


All the Remedies hitherto applied to re- 
move this ſtubborn, this chronical Evil, have 
been ſevere Acts, Outlawries, and Dragoon- 
ing. Would theſe violent Meaſures anſwer 
the End, by a total Suppreſſion of Smug- 
gling, twere well; but, alas! it is far other- 
wiſe; we ſee no ſuch Effect: On the con- 
V. as one of the chief Supports of Smug- 


gling 


(23) 


pling is known to be the Farmer, the extir- 


pating him by repeated Proſecutions muſt 
not only be greatly detrimental to Huſban= 
dry; but may likewiſe diſpeople the Coun- 


try in the long Run, beſides producing other 


Conſequences that may affect the Conſtitu- 
tion itſelf. Violence will beget Violence; 
Rancour, Rancour; a kind of Civil War 
will be eftabliſhed : The Military Power 


will inſenſibly gain Ground: Inſtead of en- 


tertaining any formidable Ideas of a Standing 


Army, ſo much dreaded by our Anceſtors, 


it will grow familiar to us, nay, be cheriſh'd 
as uſeful and neceſſary for our Protection 
againſt ourſelves. And pray in the End, 
who will anſwer, that the ſame Arms that 
deſtroy d Smuggling, may not be wickedly 
employed to deſtroy our Liberlies? 


| The bare Poſſibility of ſuch an alarming- 
Conſequence were ſufficient methinks to in- 
duce us at leaſt to have Recourſe toa milder, 


and the only natural and effectual Remedy, 


that of lowering the Duties, ſo as to make 
it 


= 


(24) 
it dot worth the Smuggler's While to r; 
on his . Trade. 


The Reaſon why this Remedy has not 
been thought proper to be applied, can 
be no other, than that the Revenue 
would ſuffer too much by ſuch a Re- 
duction; as alſo the lucrative Article of 
Serzures would thereby be loſt to his Ma- 
jeſty. Suppoſing this were to be the Caſe, 
ſurely the Loſs cannot be put in any Com- 
petition with the Peace of Society, by which 
the Lives of ſo many unhappy . Wretches 
would not only be faved, but by that Means 
rendered uſeful Members of the Commu- 
nity. Were a proper Repreſentation of this 
made to his Majeſty, I am thoroughly per- 
ſuaded, from the Generoſity of his Nature, 
that he would readily facrifice his Intereſt 
to the Welfare of the Subject, and ſcorn to 
with the Continuance of an Evil, merely 
becauſe it's Exiſtence brought Tae 
into his own e Coffers. 


But 


(25) 
But I am far from thinking the Revenue 


would ſuffer, whatever his Majeſty might : 
I apprehend the Loſs would be in a great 
Meaſure, if not wholly, ſupplied by the 
neceſſarily- encreaſed Conſumption of the 
Commodity fo reduced. For Inſtance; in 
the Article of Teas: If the Smuggler fetches 
them chiefly from Holland, as I am inform'd 
he does, and it is no longer worth his while 
to carry on that Branch af his Contraband ; 


if he is deprived of his ptation of Gain, 


and the Public of all Hopes of buying cheaper 
any where elſe ; it follows, I think, that 
all that Quantity, which was run in upon us 
before, muſt of Courſe be an Acceſſion of 
Conſumption to the India Company, by 
their being thereby obliged to go to Market 
thee "ny for them, 


But een I may miſtake in my Eſti- 
mation, methinks it were eaſy for the Wiſ- 
dom of Parliament, to transfer a Duty taken 
off from one Commodity, by laying it on 

another, 


— — 
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another, leſs liable to the dangerous Conſe» 
__— here nn 


As . ike * us, that there 
is no ſuch Thing in Nature as preventing 
the exceſſixe Uſe of Spirituous Liquors, but 
by laying a greater Duty on the Still-Head ; 
ſo I am fully convinced, there is no ſuch 
Thing as preventing Smuggling, but by re- 


Aucing the Duties upon the Commodtties 


ſmuggled; unleſs you could hope to root 
out that avaricious and greedy Propenſity in 
Mankind after exorbitant Gain, and likewiſe 


Could prevail on the World to deſpiſe the 
Tyontraband as well as the Smuggler. 


Having now ſubmitted my impartial and 
well- meaning Thoughts, with reſpect to the 
Laws againſt Smugglers, the dangerpus Con- 
ſequences attending them, their Inſufficiency 


to the End propoſed, with the moſt natural 
Remedy to be applied; I ſhall think my La- 


bour abundantly overpay d, if the Parlia- 
ment now ſitting ſhould think fit to take the 
| Pre- 


(27) 
Premiſes into their Conſideration : At leaſt, 
I will take the Liberty to conclude what 
has been ſaid, with an Obſervation I have 
ſamewhere read, namely, that The Bufineſs 
of an Engliſh Parliament is not only to be 
Keys to unlock the People's PockETs; but 
they are to propoſe new Laws that are want- 
ing for general Good, and to preſs the Abro- 
gation of Laws in Being, when the Execu- 
tion of them is found prejudicial, or dangers” | 
ous to the Public. 
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